
REVIEWS

Family Medicine & Primary Care Review 2017; 19(3): 319–322

© Copyright by Wydawnictwo Continuo

doi: 10.5114/fmpcr.2017.65084

The role of primary care physicians in enabling validation  
of a patient’s ability to make legal statements and express  
a last will
Jakub Trnka1, A, B, D, Jarosław Drobnik2, A, D, robert susło2, A, D–F

1 Department of Forensic Medicine, Faculty of Medicine, wroclaw Medical university, Poland
2 Department of Gerontology, Department of Public Health, Faculty of Health sciences, wroclaw Medical university, 
Poland

A – study Design, B – Data Collection, C – statistical analysis, D – Data interpretation, E – Manuscript Preparation, F – Literature 
search, G – Funds Collection

the expression of a last will is legally invalid when the will-maker was in a state preventing him or her from making a deci-
sion, or expressing will, in a conscious or independent way; this could occur due to psychiatric disorders, mental retardation, or any other 
mental activity disturbance, even temporary. there are many problems with medical opinions concerning the validity of last wills. Medi-
cal staff play an important and law-rooted role in providing valuable evidence in such cases. the forensic medical literature was searched 
for topics related to evaluations of last will and testament. Forensic opinions issued by the Forensic Medicine Department, wrocław 
Medical university, Poland, in years 2006–2016 were also examined for cases illustrating the role of physicians and medical files in the 
legal evaluation of contested wills. this allowed us to conclude that mental status alterations that prevent patients from making last wills 
in a legally valid way can result from psychiatric or somatic disorders that negatively influencing the level of consciousness. Medical files 
are a highly valuable and trustworthy source of evidence – especially in the parts authored by medical staff in frequent contact with 
patients, which includes primary and palliative care physicians or nurses. it is necessary that these files contain remarks on the patient’s 
behavior and ability to function in a home environment, as well as information shared by the patient’s relatives. it is crucial that any 
drugs prescribed and their doses are recorded, and that the actual drugs administered to the patient are also noted.
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The legal foundations of effectively  
drawing up a last will and testament

a will or testament can be described as a solemn and au-
thentic instrument in writing by which a person expresses his 
or her will to dispose of belongings in a defined way. wills have 
significant legal, formal, and ethical importance to both the will-
-maker (testator) and society [1]. although in the united states, 
only 46% of population older than 25 years has a will [2], draw-
ing up wills is a common everyday activity in many legal offices. 
Legal proceedings in courts aimed at questioning the validity of 
wills are comparably rare, but the medical legal opinions issued 
in such cases are both difficult and important in practice. every 
person capable of possessing goods is typically able also to dis-
pose of them freely, and drawing up a will is one way in which 
this can be done; the details of the process typically depend 
on the circumstances, health status, and the time available. 
article 926 of the Polish Civil Code [3] states that inheritance 
from a deceased person can be indicated in law or by a valid 
last will. where a valid last will exists, its instructions override 
the standard pattern of inheritance outlined in law. However, 
where there is no valid last will, or where a person it indicates 
as inheriting does not desire to inherit or is incapable of inherit-
ing, standard inheritance law applies. articles 951–958 of the 
Code outline several types of wills, each being associated with 
formal conditions that must be fulfilled for the will to be valid. 
in particular, wills may be either regular or special. a regular will 
can be holographic, allographic, or notary. a holographic will is 
one that was made in person, written and signed wholly in ink 

on paper. allographic wills are those that were delivered orally 
in the presence of an official of the appropriate type and two 
witnesses, written down by them and signed by the testator, the 
official, and both witnesses. a notary will is one that is drawn 
up in the presence of a notary, and is thus considered the safest 
of the forms. it is most often made in the notary’s office, but it 
can in fact be made practically anywhere, such as at a hospital 
or at the testator’s home. the special wills include oral, military, 
and on-board will. oral wills can be used in case of imminent 
death, or when the regular forms of will-making are unavailable 
for any reason. Military wills apply only to soldiers and can only 
be drawn up during a war, during a military mobilization, or in 
prisoner of war camps. an on-board will is one made on board 
a Polish ship or aircraft and must be expressed in front of the 
commanding officer and two other witnesses. under normal cir-
cumstances, the notary will is the most common form; however, 
oral last wills are not exceptional in cases of medical emergen-
cies [4].

The medical legal approach to evaluating 
last wills

in order to find appropriate examples of the problems that 
can accompany forensic medicine opinions on the validity of last 
wills, and the legally rooted role of medical staff in providing evi-
dence in such cases, we searched the current forensic medicine 
literature for topics related to the evaluation of last wills and 
testaments. it is not uncommon in case of large-value inheri-
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tances that family members disagree with a last will. those who 
were unexpectedly omitted from the last will are likely to try to 
undermine its validity. such attempts can involve attempting to 
show that the required legal conditions were not fulfilled or to 
provide proof that the testator was not of testamentary capac-
ity – typically because he or she was not of sound mind. Con-
versely, it also happens that the will was written by a person sus-
pected of suffering from dementia, with its benefactors claiming 
that the document was nonetheless the product of a “lucid mo-
ment” [5]; such cases are often critically cited as examples of 
antiquated medical, or even nonscientific, terminology being 
abused by the legal profession [6]. it is also worth remarking 
that such legal claims occur with exhausting regularity, despite 
the fact that – especially in patients with dementia – such “lu-
cid moments” are typically not very intense in effect and very 
short duration; they tend also to affect attention and alertness, 
rather than the functions crucial for testamentary capacity, such 
as memory and executive functions [7]. among the wills most 
commonly questioned are those where a radical change from  
a previous will was observed; where undue influence is alleged; 
where the testator had no biological offspring; where the testa-
ment was made less than one year before the testator’s death; 
and where the testator suffered from dementia or other psychi-
atric or neurological illness, or was alcohol dependent [8]. other 
commonly identified factors that strongly suggesting an undue 
influence on older testators include social or environmental fac-
tors, such as dependency, isolation, family conflict, and recent 
bereavement; psychological and physical factors like physical 
disability, deathbed wills, sexual bargaining, personality disor-
ders, substance abuse, and mental disorders; and legal factors 
including provisions in the will that are unnatural or inconsis-
tent with previously expressed wishes, and initiatives that lead 
to the will being made out strongly in favor of a particular ben-
eficiary [9]. in such dubious situations, courts routinely request 
expert opinions; these are typically provided by teams of foren-
sic medicine and specialists of other medical branches – in par-
ticular psychiatry [10]. the types of last will most commonly 
evaluated by forensic medicine experts are the holographic, 
oral, and notary forms. according to article 82 of the Polish Civil 
Code [3], a will is invalid if testator was, for any reason, in a state 
that prevented him or her making the decision, or expressing 
the will, in conscious or independent way; psychiatric disorders, 
mental retardation, and other disturbances in mental activity 
(even if temporary) are specifically mentioned. in such cases, 
the testator either lacked testamentary capacity or expressing 
the will under external influence [10]; these situations are of-
ten referred to insane delusion and undue influence, respec-
tively [11]. a Polish article on will contests shows that a lack of 
testamentary capacity was observed in 46% of cases and that 
undue influence was proven in 40% of cases [12]. in every will 
contest, it must be determined whether the testator was able 
to create a coherent, rational testamentary structure that suf-
ficiently connects beliefs, values, and relationships with the dis-
position of assets described in the will [13]. Forensic experts, 
optimally working in teams with specialists in forensic medicine, 
forensic psychiatry, and forensic psychology [14], primarily eval-
uate the quality of the will document itself, using handwriting 
analysis [15]; this allows the psychological state and personality 
to be assessed [16] and may demonstrate, among other things, 
severe cognitive impairment on the part of the testator [17]. 
other information that can result from such an investigation in-
cludes data on the circumstances of the preparation of the will; 
statements from interviews with witnesses, including observa-
tions of everyday activities; and medical documents, including 
various pieces of internal and external medical documentation 
[18]. Medical documents that are collected and examined sev-
eral years after the expression of the last will, as sometimes 
happens, tend to be incomplete or provide inadequate informa-
tion on the person’s mental state and ability to freely express 
their will. those intending to prepare a will are therefore often 

advised to undergo an assessment by a physician, optimally by 
a psychiatrist [12]. answering to the need for such evaluations, 
the testament Definition scale (tDs) was designed in attempt to 
measure the person’s capacity to define a last will [19]. it must 
be stressed that those diagnosed with a mental disorder are not 
automatically considered unable to make a testament effective-
ly: individual evaluation of each case is needed and the standard 
criteria include the understanding of the nature of a testament 
and codicil; the awareness of assets possessed and of the effect 
of their distribution; and the absence of any delusion that af-
fects these, especially those resulting from dementia, mood dis-
order, schizophrenia, alcohol, drugs, and undue influence [20]. 
both testaments written prior to suicide [21] and deathbed last 
wills are susceptible to challenge, as dying testators are often 
influenced by both strong emotions and many severe physical 
and psychological comorbidities, often coexisting; delirium in 
particular is highly prevalent among terminal patients and it 
makes it difficult for testators to avoid abuse and exploitation. 
on the other hand, a properly expressed last will is easily ques-
tioned on the same basis [22]. However, in an aging society, de-
lirium episodes are observed with increasingly frequency, even 
among people who are far from terminal state [23]. 

Contested testaments: the hands-on  
experience

our literature review did not provide any well-documented 
and striking examples of the medical evaluation of last wills 
that fully demonstrated expert approaches and methodology. 
a review of the archive of forensic opinions of the Forensic 
Medicine Department, wrocław Medical university, Poland, in 
the years 2002–2016 was therefore carried out. we found sev-
eral cases that illustrated well the role of both physicians and 
medical files in the legal evaluation of the validity of a contested 
last will, and how such a will should be examined in line with 
the regulations of Polish civil law. one good example of a situ-
ation in which a testament was contested (Forensic Medicine 
Department, wrocław Medical university, archive code opakt 
40/2016) involved a woman, 58 years old, who expressed her 
last will orally on 11 February 2008; the will was subsequently 
converted to written form on 21 February 2008. she was ill with 
cancer of the tongue and throat received treatment on 29 no-
vember 2007 in an oncology teleradiotherapy facility. at that 
time she provided a medical history and was physically exam-
ined. she complained of pain in the right ear but her general 
health status was good, especially there was no mention of al-
terations in consciousness and no need of rehabilitative or psy-
chological support. she was medically supervised by an ambu-
latory consultative oncology facility whose medical record lack 
any remarks regarding any alterations in consciousness. in the 
medical records dated 29 January 2007, there was a note that 
the patient complained that, having stood up and taken several 
steps, she “fainted” and collapsed; the incident was followed by 
a brief loss of consciousness. she reported that similar incidents 
had also occurred in the past, and she was therefore treated 
by a specialist neurologist who diagnosed her with cerebral 
blood flow insufficiency. those incidents were rare, brief, and 
obvious to people in her vicinity; they followed rapidly stand-
ing up from the sitting position and were consistent with ortho-
static low blood pressure, which is not a psychiatric condition. 
there were no mentions of fainting incidents in any other medi-
cal files or witness reports. at the same time, the patient was 
being treated at otolaryngology outpatient clinics: the medi-
cal files indicate that she had local lesions in the throat region, 
but did not mention any problems with disturbances in lucidity 
or consciousness. Hospitalization in a hospital radiotherapy and 
oncology ward, from 10 December 2007 to 6 February 2008, 
involving radiotherapy and chemotherapy, brought significant 
improvement to the patient’s general health and mental status; 
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there are also somatic disorders that are likely to affect men-
tal activity, such as metastatic lung cancer, gastric cancer, isch-
emic heart attack, advanced cerebral atherosclerosis, chronic 
heart insufficiency, brain insult with hemiparesis and aphasia, 
and liver cirrhosis. in some cases, the inability to express a last 
will is only temporary and results from dynamic changes in the 
level of consciousness. it must be stressed that very advanced 
age by itself does not limit a person’s ability to effectively ex-
press a last will [34]. in the case of the woman discussed earlier,  
a team of medical experts, in line with the law, examined the 
woman’s medical record, finding no entries suggesting signifi-
cant deterioration of cognitive functions, including memory, ori-
entation, or consciousness; psychotic disorders were also ruled 
out. the medical staff who had dealt with the patient in Febru-
ary 2008, including the ambulatory clinic physician who served 
as a witness to the patient’s expression of her last will, did not 
observe any signs or symptoms that could be interpreted as re-
sulting from significant mental disturbance. there was certainly 
significant deterioration in the somatic health status of the pa-
tient, but this did not interfere with her ability to make decisions 
and to express her will in a conscious and independent way. the 
patient was taking several drugs at the time, and had access to 
narcotic drugs, but none of the medicines which were actually 
taken caused any significant depression of mental function. all 
the evidence allowed the team of medical expert to issue an 
opinion stating that there were no medical factors making the 
patient unable to express a valid last will at that time. 

Guidelines for primary care physicians

Fulfillment of the merely formal and legal requirements is 
not always sufficient to make (and keep) a will valid. in case 
of doubt, it is also necessary to evaluate the consciousness 
of the person at the moment of expressing the last will. Mental 
status alterations that prevent a patient from making a last will 
with legal validity can result from psychiatric and somatic disor-
ders that negatively affect the level of consciousness. Medical 
files are a highly valuable and trustworthy source of evidence, 
especially in those parts authored by medical staff in frequent 
contact with patients, including primary and palliative care phy-
sicians and nurses. For the purposes of evaluating a contested 
last will, it is important that these files contain information 
on the patient’s behavior and ability to function in the home 
environment, as well as information shared by the patient’s 
relatives. if the medical files are to allow not only evaluation 
of the patient’s mental status at the moment of expressing the 
will, but also tracing of the dynamics of the patient’s conscious-
ness over longer periods, it is crucial that all pharmacotherapy 
be properly documented. the medical file should contain clear 
remarks on drugs prescribed and their doses, as well as notes 
on the scheme actually followed by the patient –   only such 
an approach can make it possible to trace the drugs’ probable 
influence on the patient’s level of consciousness. 

the only abnormality documented was an acute post radiation 
reaction. on leaving the hospital, the patient received pre-
scriptions for morphine, of which she made no use, as she was 
subjected to alternative palliative treatment at home. on 12 
February 2008, the day after the oral last will was expressed, 
the physician treating the patient confirmed her grave somatic 
health status associated with the advancing cancer; the patient 
was, however, conscious and responsive; although she was in 
possession of morphine, she did not use it, as there still was no 
need for it. on that day she was instructed to take several medi-
cal drugs, including low doses of the strong neuroleptic halo-
peridol as an antiemetic. she vomited that day, but showed no 
signs of mental disturbance. between the 12th and 14th of Feb-
ruary, the nurses noticed not mental alterations and reported 
only somatic complaints. also, the palliative care medical files 
from that time mention on deteriorating somatic health status, 
including symptoms of multiorgan failure, but still without any 
mental disturbances.

Practical medical legal evaluation  
of contested wills

the negative effect of various factors on a person’s con-
sciousness is not an uncommon problem in forensic medicine. in 
Poland, mental status alteration quite often results from acute 
or chronic ethanol abuse [24], acute drug abuse [25], and drug 
dependency [26]. on the other hand, paradoxically, physicians 
whose patients suffer from chronic pain need to be encouraged 
to introduce opioids into the treatment schemes, as they are of-
ten are overcautious or fear narcotic dependency or respiratory 
insufficiency [27]. Hypoxia is a well-known factor that severely 
alters mental status, causing deep confusion and hallucinations 
[28], which are now often seen as iatrogenic in origin [29] –  the 
cause being accidental overdose or a failure in doctor–patient 
communication [30]. Consequently, proper documentation of 
medical history, of physical examination findings, and of treat-
ments prescribed by physicians is of the greatest importance, 
not only for the continuous maintenance and improvement of 
quality of medical services and health related quality of life [31], 
but also for the legal safety of both patients and medical staff: 
using fragmented or inaccurate data may lead, among other 
undesirable outcomes, to incorrect forensic medical opinions 
in the case of suspected medical errors and contested wills 
[32]. Primary health physicians’ activities are of the greatest 
importance, as they are the medical professionals with whom 
patients most often come into contact with (there being almost 
160 million appointments for medical care annually in Poland) 
[33]. Polish law requires medical experts to determine a per-
son’s state of consciousness at the moment when the last will 
was expressed, based on the available evidence. the most com-
mon psychiatric disorders that are likely to alter consciousness 
are senile dementia, psychoorganic syndrome with dementia, 
depressive syndrome, paranoid syndrome, and schizophrenia. 
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